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OPINION
FACTS
On February 19, 2001, thedefendant was arrested for DUI and violation of the open container

law, with the charges being bound over to the grand jury following a preliminary hearing and the
defendant’ slater being indicted for DUI and violation of the open container law. Subsequently, the



defendant obtained the tape recording made during the preliminary hearing and found that it was
inaudible. He filed a motion for another preliminary hearing seeking, as well, suppression of
evidence resulting from his alleged illegal arrest. Following a hearing, the trial court denied the
moti on that the defendant be given another preliminary hearing.

The trial court conducted an evidentiary hearing, as well, on the defendant’s motion to
suppressevidence obtained asthe result of hisarrest, at which Keith Callahan, the arresting officer,
was the only witness. He said that he was contacted by a police dispatcher on February 19, 2001,
and told that a citizen had reported an intoxicated driver who ran a stop sign and was driving
erratically. Thedispatcher gave him the name of thedriver and the license tag number and directed
him toward the driver' slocation. The citizen, Penny Colloms,* continued to be in contact with the
dispatcher while she followed the defendant’s vehicle. As Officer Callahan proceeded down
Glenwood Road, the final location given to him, he was flagged down by Ms. Colloms, who
informed him that she was the person who called the police. She said that she had followed the
vehicledgttinginaparticular driveway, wherethedriver had gotten out of thevehicleand goneinto
the carport. Thiswasthefirst timethat Officer Callahan saw the defendant, and he al so recall ed that
Ms. Collomsmay havetold him that the defendant’ sdriving waserratic. After speakingwith Officer
Callahan, Ms. Colloms left the scene. Callahan said that he had not used his blue lights as he
responded to the call from the dispatcher.

Officer Callahan said it was dark when he first observed the defendant; and no lights were
on in the carport. The defendant was about fifty feet from the vehicle, which had a license tag
number matching that relayed by the dispatcher. After he walked down the driveway, Callahan
determined that neither the engine nor the lights of the defendant’ s car were on, although the hood
was still hot.

Officer Callahan had a brief conversation with the defendant, telling him that he was there
toinvestigateacall about hisdriving. He asked to see the defendant’ sidentification, observing that
he was unstable on hisfeet and leaning onarail. Callahan observed that the defendant was holding
acup and spilling its contents as they talked. Asked what was in the cup, the defendant responded
that it contained rum and coke. When asked if the car in the driveway was his and whether he had
driven it to that location, the defendant answered affirmatively. Officer Callahan observed that the
defendant’ s speech was slow and slurred, and his eyes were red and glassy. Asto the defendant’s
ability tothink, Officer Cdlahanresponded, “ Any questionsasked he seemed to be very, very, slow.
He would actually haveto stop. And you could actually, | mean, excuse my pun, amost see the
wheels turning, him actually having to collect the thoughts before he could speak.” Callahan said
that he did not engage in any conduct that would have led the defendant to believe he was under
arrest.

1At various placesin the record, the citizen’s last name is said to be “ Collins” or “Colloms.” We have adopted
the latter spelling because it is used by both partiesin their briefs.
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Whileinthe carport, Officer Callahan administered four field sobriety teststo thedefendant,
not advising him of his Miranda rights or placing him under arrest. He first administered the
horizontal gaze test, which he had to explain to the defendant several times. Callahan said that,
during the A-B-C test, the defendant missed the letters G, L, and M and kept starting over, despite
requeststo finish. The defendant had a hard time comprehending the finger count test, which was
explained to him at least four times. Callahan described the defendant’ s problemswiththetest: “He
could not get histhumb to hisfingers, if he could he would say one [or] three, and then would not
even get all four numbers out.” When asked to stand on one leg, the defendant said he could not
perform the test. Officer Callahan said that he only administered four, rather than the usual five,
field sobriety tests because the defendant said he could not continue. Callahan then arrested the
defendant for DUI and violation of the open container law. Patting the defendant down, Officer
Callahan found the keys to the defendant’ s car in his front left pocket.

Following the hearing, thetrial court found that the arrest of the defendant was lawful and,
subsequently, the defendant entered guilty pleas for DUI and violation of the open container law.
As part of this plea, he reserved certified questions of law for appeal asto whether he was entitled
to another preliminary hearing and whether the trial court erred in determining that his arrest was
lawful.

ANALYSIS

The defendant’s motion to suppress sought to have “his arrest . . . declared illegal and all
fruitsthereof suppressed.” Thetria court’ swritten order denying the motion to suppress found, in
part, asfollows:

This cause came to be heard on March 28, 2002, upon the
defendant’s motion to suppress evidence obtained after an illegal
arrest. This Court finds that the defense motion is without merit.
This Court specifically findsthat for the purpose of the hearing there
was sufficient evidencethat the defendant wasintoxicated to provide
Officer Calahan with legal grounds to arrest the defendant.
Additiondly, this Court finds that the Cleveland Police Department
could have been subject to civil ligbility if the defendant was not
arrested and the defendant proceeded to cause an automobile accident
after coming into contact with Officer Cdlahan. Finally, this Court
also finds that this arrest is akin to a “citizen’s arrest” pursuant to
TCA 40-7-109 and TCA 40-7-113.

The State argueson appeal that thedefendant’ scertified questionisnot dispositive, resulting
in the defendant’ s appeal not properly being before this court. The defendant’s motion, the State
asserts, sought to suppress evidence resulting from hisillegal arrest, and the trial court was asked
to determine only whether the defendant was lawfully arrested, not when hewas*seized.” Without
this determination, according to the State's argument, it cannot be ascertained whether the
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defendant’s admissions, that he had been drinking rum and coke and had just driven into the
driveway, would be suppressed even if the arrest wereillegad. Responding to this argument, the
defendant assertsthat he was arrested when “ essentially ‘ cornered’ by Officer Callahan and ordered
to step away from the door and come to him for quegtioning.” According to the defendant, “[n]o
reasonabl e person would feel free to simply disregard the officer in this situation and go about his
business.” Additiondly, he argues that Officer Callahan did not have abasisfor coming down the
driveway to the carport, saying that Callahan did so “for no other reason than to search and seize the
[defendant] without awarrant.”

In our review of thisissue, we first will consider the defendant’s argument that Officer
Callahan was not entitled to enter the property of the defendant’ sex-wife. Since Callahan was the
only witness at the suppression hearing, the record contains no proof as to why the defendant was
in the driveway of his ex-wife, whether, for instance, he had been invited, or was an unwelcome or
unexpected visitor. Thus, the defendant’ s problem in arguing that Officer Callahan had no right to
come down the driveway is that the defendant did not first establish that he had standing to object
to the entry onto the premises by the officer. Statev. Oody, 823 S.W.2d 554, 560 (Tenn. Crim. App.
1991) (“One who challenges the reasonableness of a search or seizure has the initial burden of
establishing a legitimate expectation of privacy in the place where property is searched.”).
Accordingly, the defendant cannot now complain that Officer Callahan could not come onto the
premisesfor he, himself, did not establish any basisfor being on the property, other than that his ex-
wife resided there. Thus, the defendant failed to establish that he had a legitimate expectation of
privacy in the premises.

On appeal, the defendant argues that Officer Callahan was not entitled to arrest him based
uponinformation from Penny Coll omsbecause he* did not undertake any analysisto determine[ her]
reliability as an informant. . . . [H]e did not know [her] and was not familiar with her name or
anything about her.”

Our supreme court explained in Statev. Stevens, 989 S.W.2d 290 (Tenn. 1999), thereasons
why information received from a citizen differsfrom that from an informant:

“[A]nordinary citizen who reportsacrimewhich hasbeen committed
in his presence, or that acrimeis being or will be committed, stands
on much different ground than a police informer. Heisawitnessto
crimina activity who acts with an intent to aid the police in law
enforcement because of his concern for society or for hisown safety.
He does not expect any gain or concession in exchange for his
information. An informer of thistype usually would not have more
than one opportunity to supply information to the police, thereby
precluding proof of his reliability by pointing to previous accurate
information which he has supplied.”

Id. at 294 (quoting State v. Smith, 867 SW.2d 343, 347 (Tenn. Crim. App. 1993)).
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Officer Calahan had learned from the dispatcher that Penny Colloms said she had observed
the defendant driving in such a manner that he appeared to be intoxicated, and she was following
him. Callahan went to the location she gave, spoke briefly with her, and then walked down the
driveway to speak with the defendant. Under these circumstances, there is no basis for our
concluding that Ms. Collomswas not as the court described in Stevens, an ordinary citizen who was
awitnessto acrime and expected no gain or concession for the information shegave. Accordingly,
it was unnecessary for Officer Callahan to determine her reliability otherwise before approaching
the defendant.

Next, we will ascertain whether the admissbility of the defendant’ s statements to Officer
Callahan was dependent upon the legality of the arrest, the defendant contending that he was ‘in
custody” from the time that Callahan approached him.

In State v. Daniel, 12 SW.3d 420 (Tenn. 2000), our supreme court reviewed the varying
types of interactions which may occur between alaw enforcement officer and a citizen:

[Clourts have recognized three distinct types of police-citizen
interactions. (1) a full scale arrest which must be supported by
probable cause; (2) a brief investigatory detention which must be
supported by reasongble suspicion; and (3) brief police-citizen
encounterswhich requireno objectivejustification. Whilearrestsand
investigatory detentions implicate varying degrees of constitutional
protection, "not al personal intercourse between policemen and
citizens involves 'seizures of persons. Only when the officer, by
means of physical force or show of authority, has in some way
restrained the liberty of acitizen may we conclude that a'seizure' has
occurred.”

1d. at 424 (quoting Terry v. Ohig, 392 U.S. 1, 19 n.16, 88 S. Ct. 1868, 1879 n.16 (1968)).

Quoting Florida v. Bostick, 501 U.S. 429, 440, 111 S. Ct. 2382, 2389, 115 L. Ed. 2d 389
(1991), the Daniel court explained how the nature of an encounter may be recognized: “‘In order
to determine whether a particular encounter constitutes a seizure, a court must consider all the
circumstances surrounding the encounter to determine whether police conduct would have
communicated to a reasonabl e person that the person was not free to decline the officer's request or
otherwise terminate the encounter.”” 12 S.W.3d at 425.

In making this determination, the following factors should be considered:
Some of thefactors which are relevant and should be considered by

courts when applying this totality of the circumstances test include
the time, place and purpose of the encounter; the words used by the
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officer; the officer'stone of voice and genera demeanor; the officer's
statements to others who were present during the encounter; the
threatening presence of several officers; the display of a weapon by
an officer; and the physical touching of the person of the citizen.

Id. at 425-26.

Thecourtin Daniel then applied the considerationsto thefactsbeing reviewed in that matter,
concluding that “social pressure’ to cooperate with alaw enforcement officer did not transform an
encounter into a seizure:

[W]e conclude that Officer Wright's conduct in merely approaching
the defendant, inquiring what was going on, and asking to see
Daniel's identification did not constitute a seizure as that term is
defined in the congtitutional context. Although the evidence in the
record is minimal, it appears that the initial encounter was not
accompanied by physical force or ashow of authority. Therewasno
evidencethat Officer Wright either drew aweapon, ordered Daniel to
stop and answer questions, or demanded that Daniel produce
identification. Moreover, there was no evidence that Wright
physically restrained Daniel, instructed him not to walk away, or
blocked his path. The encounter did not become a seizure simply
because Daniel may have felt inherent social pressure to cooperate
with Officer Wright.

1d. at 426-27 (footnote omitted).
Subsequently, applying thetotality of the circumstances standard to a situation in which an

officer pursued afleeing suspect, the court determined in State v. Randolph, 74 S\W.3d 330 (Tenn.
2002), that the defendant was “seized” when first commanded to hdt:

[E]ven though Officer Harrington did not initially draw aweapon or
makephysical contact, we concludethat Randolph was" seized" when
the officer made a show of authority by activating the blue lights on
his patrol car and instructing him to stop. See State v. Daniel, 12
SW.3d at 426 ("verbally orders a citizen to stop and answer
guestions'); State v. Binette, 33 S.W.3d [215,] 218 [Tenn. 2000]
("Upon turning on the blue lights of a vehicle, a police officer has
clearly initiated a stop and has seized the subject of the stop. . . .");
Statev. Pulley, 863 SW.2d [29,] 30 [Tenn. 1993] ("When an officer
turns on his blue lights, he or she has clearly initiated a stop.”). In
sum, in view of all of the circumstances, areasonable person would
have believed he was not free to leave the scene or walk away from
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theofficer. Accordingly, we hold that the defendant was " seized" for
thepurposeof articlel, 8§ 7 of the Tennessee Constitution and that the
trial court was correct in suppressing the evidence.

1d. at 338 (footnote omitted).

Officer Callahan testified that he was alone, had not activated his blue lights, and spoke to
the defendant in a conversational tone. Callahan had not drawn his weapon or touched the
defendant. Accordingly, we conclude that the defendant had not been “seized” as Callahan talked
with him. Thus, the defendant’ s admissions that he was drinking rum and coke and had driven the
vehicleinto the driveway, aswell as Callahan’ s observations of the defendant’ s slurred speech and
difficulty in standing, al occurred before Callahan administered the field sobriety tests which,
themsel ves, preceded the defendant being told that he was under arrest. In view of thisfinding, we
next will determine whether, as the State argues, the certified questions are not dispositive of the
charges, resulting in the apped not being properly before the court.

Rule37(b)(2) of the Tennessee Rulesof Criminal Procedure providesthat an appeal liesfrom
any judgment of conviction upon a plea of guilty or nolo contendere if:

(i) the defendant entered into a plea agreement under Rule
11(e) but explicitly reserved with the consent of the state and of the
court the right to appeal acertified question of law that is dispositive
of the case, and the following requirements are met: (A) the judgment of conviction, or other
document to which such judgment refers that is filed before the notice of appeal, must contain a
statement of the certified question of law reserved by defendant for appellate review; (B) the
guestion of law must be stated in the judgment or document so as to identify clearly the scope and
limits of the legal issue reserved; (C) the judgment or document must reflect that the certified
guestion was expresdy reserved with the consent of the state and the trial judge; and (D) the
judgment or document must reflect that the defendant, thestate, and thetrial judge are of the opinion
that the certified question is dispositive of the case;

(iv) the defendant explicitly reserved with the consent of the
court theright to appeal acertified question of law that is dispositive
of the case, and the requirements of subsection (i) are met, except the
judgment or document need not reflect the state's consent to the
appeal or the state's opinion that the question is dispositive.

Tenn. R. Crim. P. 37(b)(2)(i), (iv).

In State v. Preston, 759 SW.2d 647 (Tenn. 1988), our supreme court explained the
conditions which a defendant must meet to properly preserve an issue of law pursuant to Rule 37:
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Thisis an appropriatetime for this Court to make explicit to
the bench and bar exactly what the appellate courts will hereafter
require as prerequisites to the consideration of the merits of a
guestion of law certified pursuant to Tenn. R. Crim. P. 37(b)(2)(i) or
(iv). Regardless of what has appeared in prior petitions, orders,
colloquy in open court or otherwise, thefinal order or judgment from
which the time begins to run to pursue a T.R.A.P. 3 appeal must
contain a statement of the dispositive certified question of law
reserved by defendant for appellate review and the question of law
must be stated so asto clearly identify the scope and the limits of the
legal issuereserved. For example, where questionsof law involvethe
validity of searches and the admissibility of statements and
confessons, etc., the reasons relied upon by defendant in the trial
court at the suppression hearing must beidentifiedin the statement of
the certified question of law and review by the appdlate courts will
be limited to those passed upon by the trial judge and stated in the
certified question, absent a constitutional requirement otherwise.
Without an explicit statement of the certified question, neither the
defendant, the State nor the trial judge can make a meaningful
determination of whether the issue sought to be reviewed is
dispositive of the case. Most of the reported and unreported cases
seeking the limited appellate review pursuant to Tenn. R. Crim. P. 37
have been dismissed because the certified question was not
dispositive. Also, the order must state that the certified question was
expressly reserved as part of a pleaagreement, that the State and the
trial judge consented to the reservation and that the State and the trial
judge are of the opinion that the question is dispositive of the case.
Of course, the burden is on defendant to see that these prerequisites
are in the final order and that the record brought to the appellate
courts contains all of the proceedings below that bear upon whether
the certified question of law is dispositive and the merits of the
question certified. No issue beyond the scope of the certified
guestion will be considered.

1d. at 650.

In the present apped, the DUI judgment form states, “ The certified question of law for the
purpose[of] the appeal is attached hereto and incorporated herein asexhibit ‘A,’” and a“ Statement
of the Certified Questions of Law Pursuant to Rule 37(b) of the Tennessee Rules of Criminal
Procedure to be Inserted into the Judgment of Conviction” was attached to the judgment. The
statement, filed the same day the judgment was filed, provides. “These quedions are expressly
reserved with the consent of the state and the trial judge. The Defendant, the State and the Trial



Judge are of the opinion that each of the certified questions are [sic] dispositive of the case.” The
certified questions as they gppear in this statement are as follows:

Whether the Court erred in denying Defendant’s Motion for
[a] Preliminary Hearing filed on or about November 19, 2001. The
scope and limits of the legal issues reserved are as follows: whether
the [charges] should have been dismissed, or another preliminary
hearing should have been held, for the failure of the audio recording
at thepreliminary hearinginviolation of Rule5.1(a) of the Tennessee
Rules of Criminal Procedure.

Whether the Court erred in denying Defendant’s Motion to
Suppressfiled on or about November 19, 2001, and any issuesrel ated
thereto. The scope and limits of the legal issues reserved are as
follows: (1) whether the Court erredin denying themotionin holding
that the arrest was “akin to a ‘citizen’sarrest’”; and (2) whether the
Court erred in denying the motion in holding that the arrest fit intoan
exception to the warrantless arrest statute, Tenn. Code Ann. § 40-7-
103.

We conclude that the second certified question, which isthe only one pursued on appeal, is
not dispositive of the case. Officer Callahan said that the defendant’s arrest occurred after he had
observed the defendant was intoxicated, and the defendant had said he was drinking rum and coke
and admitted he had driven the vehicleinto the driveway. Thus, the State could proceed, evenif the
arrest were illegal, unless the additional determination were made that the evidence obtained by
Callahan beforethe arrest must be suppressed because of theillegd arrest.? However, thetrial court
was not asked to determineif the defendant was* seized” when first approached by Officer Callahan
or what evidence would be suppressed if the arrest wereillegal. Accordingly, evenif we agreethat
thearrest wereillegal, we then would remand the matter to thetrial court. Asaresult, we conclude
that the certified question is not dispositive and, thus, this appeal is not properly before this court.

Accordingly, the appeal is dismissed.

2I n hisreply brief, the defendant, citing Daniel, 12 S.W.3d at 428, arguesthat “[s]hould the Courtrulethat [the]
Trial Court erred in denying the Motion to Suppress, all of the evidence against the Appellant would be *fruit of the
poisonoustree’ and the conviction against Appellant must be vacated and the chargesdismissed.” InDaniel, our supreme
court determined that the officer did not have probable cause to “seize” the defendant by retaining hisidentification to
run a computer check for outstanding warrants. Accordingly, the marijuana, found on the defendant’ s person as hewas
searched pursuant to his arrest, was suppressed and the charges dismissed. By contragt, in the present appeal, evidence
was obtained from the time of first contact between the officer and the defendant. However, thetrial court was not asked
to sort out which evidence would be suppressed if the arrest was determined to be illegal.
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